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SUBJECT: Broadening the United States* Jurisdiction Under the 

Espionage Laws 


Section 791 of title 18, United States Code, is entitled Scope of 
Chapter and reads as follows: 

This chapter shall apply within the admiralty and maritime 
jurisdiction of the United States and on the high seas, as well 
as within the United States*” 

Because this section has been considered ac a limitation on the jurisdiction 
of the United States prohibiting prosecution of espionage offenses which 
hare occurred in foreign countries, the Department of Justice has sub- 
mitted to Congress a proposal to broaden the jurisdiction by eliminating 
all of section 791. A bill to this effect (H, R. 1992) has passed the House 
and is now pending in the Internal Security Subcommittee* 

Should H. R. 1992 pass the Senate and become law, two arguments 
support the contention that the Government then would have jurisdiction to 
prosecute violations of the espionage laws occurring in foreign countries: 

(1) The Bowman case theory and (2) the legislative history of the repeal of 
section 791 shows that the intent of Congress was that the United States is 
to have power to prosecute United States citisens who have committed 
act* of espionage against the United States no matter where the acts 
occurred* 

The ease for repealing section 791 of title 18, United States Code, 
as the method of expanding the jurisdiction of the courts in punishing acts 
of espionage committed against the United States in foreign countries 
depends upon the decision in (be case of United States v. Bowman {240 US 94). 
Certain language in that case is useful as an argument for eliminating any 
mention of jurisdiction in the espionage law. It is suggested, however, 
that the Bowman case., may be succeeefuliy circumvented and. should the 
bill repealing section 791 be enacted, a prosecution for an act of espionage 
committed abroad may still be unsuccessful on jurisdictional grounds. It 
is recommended, therefore, that to accomplish the objective sought, I. e. , 
the expansion of jurisdiction, it would be preferable if not essential to 
amend section 791 by adding the words and elsewhere to the present 791 
or by substituting the words this chaptsr shall apply everywhere for the 
present section 79i. Discussion in support of this proposal follows. 
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Traditional Anglo-American legal theory has held that a crime is 
territorial and not personal, and the criminal Jurisdiction of the United 
States as a general rule did not extend to crimes committed by American 
citisens outside of the United States. On the other hand, it is universally 
conceded that the State is competent to prosecute and punish its nationals 
on the sole basic of their nationality. Municipal law establishes the 
duties of a citisen to hie government and a country's laws travel with its 
nationals wherever they go. Competence is Justified on the ground that 
a elate* • treatment erf ite nationals ie not ordinarily a matter of concern 
to ether states or to international law. A state cannot enforce ite laws 
within the territory of another state, but its subjects remain under an 
obligation not to disregard them, and it preserves the power of compelling 
observance by punishment if a person who has broken them returns 
within Its Jurisdiction. z 

In the United States, there have been few cases of nationals prosecuted 
for crimes committed abroad. It is a genera! rule of criminal law which 
has been followed by Federal courts that the crime must be committed within 
the territorial Jurisdiction of the sovereignty seeking to try the offense 
in order to give that sovereign Jurisdiction. The exception to the rule is 
in the cases where the offense was committed outside of the territorial 
limits. In this respset a portion of an aft-cited opinion by Justice Field 
in a Circuit Court case decided in 1864 is pertinent. ® 

' The criminal jurisdiction of the government of the United 
States- -that ie, its jurisdiction to try parties for offenses com- 
mitted against its laws— may in some Instances extend to ite 
citisens everywhere. Thus, it may punish for violation of treaty 
stipulations by its citisen* abroad, for offense* committed in 
foreign countries where, by treaty, juriedlction is conceded for 
that purpose, as in some cases in China and in the Barbary States; 

It may provide for offenses committed on deserted islands, and on 
an uninhabited coast, by the officers and seaman of vessels sailing 
under its flag. It may also punish derelictions erf duty by its 
ministers or consuls, end other representative* abroad. But in 
all such cases It will be found that the law of Congress indicates 
dearly the extraterritorial character of the set at which punishment 
ie aimed. Except in cases like these, the criminal Jurisdiction of 
the United States is necessarily limited to their own territory, 
actual or constructive. Their actual territory is co-extensivs 
with their possessions, including a marine league from their 
shores into the sea. ‘ 

1. BRIGGS, THE LAW OF NATIONS 275 (1738) 

HYDE, INTERNATIONA L LAW 802 (1745) 

2. BISHOP, INTERNATIONAL LAW 342-343 (1753) 
3Apr»«rfl«ld=flidWea»e3^1(i^1dt:dlA,-Wi1d»9(^p^0(tt|^0^. l6# m 
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Courts have been led to seek the answer* to two questions in deter- 
mining whether they have jurisdiction whor* criminal offense* have occurred 
abroad: (1) Whether Congress has power to define and punish offenses 
perpetrated by a citUea of the Waited States outside of its territorial 
Jurisdiction and (Z) whether Congress has exercised that power by legis- 
lation. ■ .The answer to (1) above le generally ;, yee " in accordance with 
inter n a t io na l law principles. The second question raises the question of 
how Congress exercises its power to define and punish offenses perpetrated 
by a citisea outside of this country's territorial jurisdiction. 

The Bowman case was decided in 1922 and in an opinion by Chief 
Justice Taft it was claimed that ‘the necessary loene of an offense when 
not specially defined, depends upon the purpose of Congress, ee evinced 
by the description and nature of the crime, end upon the territorial limit- 
ations upon the power and jurisdiction of a government to punish crime 
under the law of nations. ** The Chief Justice went os to any that criminal 
statutes which are, as a class not dependent upon their locality for the 
government's jurisdiction should not bo interpreted in this way. The govern- 
ment, he said, las the right to defend itself against fraud and obstruction 
wherever perpetrated especially if committed by its own citieene . Where 
each offenses can be committed as easily on the high seas or in foreign 
countries as at home. Congress allows it jurisdiction to be inferred from 
the nature of the offense* This extends the doctrine as laid down in Smiley 
by Jnetice Field to the point el making it unnecessary for Congress to 
in d i c a te : '‘Clearly the extraterritorial character of the act at which 
punishment is aimed. 

It is necessary to consider more closely the sitae ti on involved in 
the Bowman .case. First, it must be noted that counsel for Bowman made 
no appearance before the Supreme Court and apparently submitted no 
brief. The Solicitor General based part of hie argument on the Smiley 
cnee for the proposition that the criminal jurisdiction of the Pelted States 
may extend to offense* against its laws committed by American citieene 
upon American ships on the high seas* Second, the nature of the offense wee 
a conspiracy and therefore if the locus of any one act dene ia its furtherance 
was within the jurisdiction of the United States, the prosecution could be 
brought by the United States regardless of where the final transaction took 
place* Finally, the statute Involved was one which was amended ia if IS 
evidently to prelect the Emergency Fleet Corporation, a United States 
Government corporation, from fraud of the very esters committed by 
Bowman. However, there was ia the statute no clear language applying 
file statute to offenses committed on the high sons or ia foreign countries. 


d* r 0, v. rioree 28f 05127 -J- 
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Sesr 411 *«*»• decision# of Hie 

Court sad lower courts hay* not proved *• brood, sad there have 

ssverel coses la which tits Bowman view has apparently hews ianored 

also^T* th# I^fVv dOCtriRC **** *«»»w*d. me Smiley deetrLe 
also bos been adopted by several international low text writers. 

& v \ GS W, 155. the Bowman cose is cited tor 

mMerhT^r a CTimisAl i«»isdictioa ©f the Bolted States is In 

Sikiltt***?* £ * ** *»y given on extraterritorial effect. la 

J “? ? ^ n * 74 * 4 ** 44 * 4 to INI. the Court by way 
t CrimlaAi **■•• d ** i4 “g with acts that are directly 

to *** without regard 

tLud^ft« i! ? co «*t**»ed a. applicable to eitiseae of the 

f 2“ ****••»• •» to * t*r*gn country, though there be 
**•*?!, *•«*•«**«• to that effect (citing Bowman). Theceurt then 

ta!^wItt* Ut * **** *;* tller Illustration is found in the statute relating 

tJ»on^^fi^r**^° nd !f 8 C * !^ th f ° rei * a g°vsrame«ts (18 USCA 953), * 
po examinaticw of section 953, however, it is soon that Congress 

««t^ir^ t . hC < -H r0b icT w iori * 4icti<m *** ***vcised It. The Let 

hT^Ty ^ bf. I**! 10 * h** 1 * 1 ** A *y «*“»•* «* W»* Halted States, wherever 

li , ** of Kawatika v. Baited States. 343 US 717, 732 (1952) 

the Court in discussing tree eon stated; 

th* lE> tt J. bras * l ** t reach is that treason against 

“*“*;'** “*'•• »• .broni or to «.m, Urrl- 

> ?f r i **‘ff* Oy »» Am.ri«n wltb . «to*l oattooalitr niUtal to to. 
***** ******>' Which claim* him a* a national. Tho d.ftolUon a 
g«Ma to^w>m . yntoiM* la tha Cna.Utn.lon contoton no torri- 
^L to.^“w Tr ***“ **• **«•• ahali connitt 

cCL ”&£*?*** *•*•* *—*•»■ 

^rt tl c*^!- ! “* r f , Tr “*“- • • £7 * OBhntitotn 

IMToposal containing some territorial limitations waT^sjected by 

Convsntion .... the act of April 30, 1790, 

,r* r**® d bf , tb# a *** Coa « ra ** the 

T ltk * wi f coatAto * 4 ao territorial Umitationsi and 
that le^slatloa is eontalaed In substantially tha aarae form In the 

osc . ,s t ,V) Mtt - w * — * »«« 

‘* T “ d “r ** rr “” UI 

(citing cases) *«sy net commit treason against them 
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The lifftiw ititot* refer* directly to jurisdiction outside of the United 
States; Whoever, owing allegiance to the United States, levies war 
against them or adhere* to their enemies, giving them aid and comfort 
within the United States or elsewhere , is guitfy of trsason and shall suffer 
deet3^^ r ee' lll slmil llll be limprlsoned T7 ' 7 '*’" (emphasis supplied). 

The case of Yenktchl lie y, United States , 64 Fed. Id 73 (CCA 7, 173$) 
followed tit# Smiley doctrine in reversing a' conviction for bringing aliens 
into the United States. The decision was based on the fact that the defendant 
was apprehended by the Coast Guard 40 miles off the coast ef the Halted 
States and that there was no appearance of intent to extend the federal 
jurisdiction in this crime outside the territorial limit* of the United State*. 
The statute Involved (now section 1324 ef title I, U.S. Code) make* it a 
crime to wilfully o r knowingly encourage, induce or attempt to encourage 
or induce the entry into the United State* of aliens act lawfully entitled 
to enter. Under tit* Bowman doctrine this statute could logically he 
interpreted a* set confined to the territorial jurisdiction of the United 
States. The court, however, said nothing is the statute indicated that 
Congress intended it to be effective outside of the recognised territorial 
limits of the United States. This is the sounder view. 

ha considering extending the jurisdiction of the. espionage laws, the 
history of the present section 771 Is pertinent. In 1717* the espionage law 
was amended as part ef an omnibus act concerning neutrality problems* 
la the House version of the bill the following language, was suggested: 

"Offenses under tide Title, when committed upon the high seas or else* 
where within the admiralty and maritime jurisdiction of the United States 
and outside the territorial limits thereof* shall he punished by this Title' 1 
(H. R. 271, May 1, 1717, section f). ha conference this section was enlarged 
upon and finally passed as follows (40 Slat, 217, 1717): The provisions 
of this Title shell extend to all territeriei, possessions and place* subject 
to the jurisdiction of the United Shite* whether or net contiguous thereto* 
and offenses under this Titl# when committed upon the high sens or else* 
where within the admiralty end maritime jurisdiction of the United .States 
and outside th# territorial limits thereof shall be punishable thereunder. r 
lh the Espionage Act of 1739, $2 8tat* 3, the same weeding was retained* 

Th* present wording found in section 771 of title 10, USC, was adopted 
in 1740 when the espionage chapter was codified. 


»§* 

Approved For Release 2004/05/13 : CIA-RDP91-00965R0002001 80002-8 


Approved For Release 2004/05/13 : CIA-RDP91-00965R0002001 80002-8 


Fending before lb* Senate i» g. 2452 an omnibus bill contaiaja g 
amendments to various Internal security legislation. This bill was 
introduced by Senators Dodd and Keating following boards by tbe 
Internal Security Subcommittee on proposed anti-subversion legislation. 

***• course of these bearings. Deputy Attorney General Lawrence X* 
Walsb appeared in support of H. R. 1992. At these same hearings, 

Mr* Roger fibber of tbe Harvard Law School faculty recommended th ^ tt 
instead of deleting Section 791 of title IS, 0, $. Code, n phrase be added 
to tbe present language each as "and to residents and citteene of tbe 
United States throughout tbe world . 

Although tee bearings would indicate teat tee Subcommittee 
intended to incorporate tbe wording of H. ft. 1992 into S. 2412, the bill 
as it now stands is silent on tele jurisdictional point. Section i of 
®* 2452 deals with the subject of venue and net jurisdiction. While it 
is doubtful that if. R . 1992 wUI receive action in tele short session of 
tee Congress, it is possible that 8. 2452 will be considered At which time 
a Door amendment along the lines of the above discussion could be 
offered. Since tbe House has acted favorably on ft, », 1992 , it can be 
assumed that tee House would give favorable consideration to an amend- 
ment to S, 2452 which would broaden tbe jurisdiction of the espionage law. 
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